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LEGAL OPINION 

REGARDING THE USE OF GREEN DOT MARK 

This Opinion is prepared solely and specifically for own use, and should not be disseminated without the 
consent, of Eco Partners Bulgaria AD. 

 

1.  Brief description of the case 

Ecopack Bulgaria AD is a packaging waste recovery organization, according to the legislation in force in the 
Republic of Bulgaria. Ecopack Bulgaria AD owns the exclusive rights to use the Green Dot trademark, the 
original registration of which was made in Germany. 

On the basis of its rights to use the Green Dot mark, Ecopack Bulgaria AD is exercising an economic pressure 
on companies in Bulgaria that place packaging containing the "Green Dot" on the market, suggesting that the 
presence of the mark on the respective packaging means that the respective undertaking needs to be only a 
member of Ecopack Bulgaria AD, which is only one out of the five 1 currently operating recovery organizations 
for packaging waste on the Bulgarian market. 

 

  The Green Dot or Der Grüne Punkt is a logo that was first registered as a trademark in 1991 at the 
patent office of the Federal Republic of Germany with the company Duales System Deutschland GmbH (DSD) 
as its owner. The company itself, which first registered the Green Dot logo as a trademark, is a waste recovery 
organization that operates in the territory of Germany. Subsequently, the Green Dot was entered by the 
International Bureau of the World Intellectual Property Organization in the International Trademark Register, 
pursuant to a registration certificate issued to DSD in Geneva, Switzerland on 23 May 1996. 

 

This Opinion aims to provide legal arguments to give detailed and clear ground of the following 
statements: 

1. The Green Dot mark does not indicate belonging to a particular recovery organization. 

2. The Green Dot mark is not a typical trademark within the meaning of the Marks and 
Geographical Indications Act and the European intellectual property law. 

3. Producers/importers of goods whose packaging bears the Green Dot do not commit an 
infringement within the meaning of the MGIA, since the presence of the sign does not indicate 
the supply or provision of services with that sign. 

4. 4. The use of the Green Dot mark does not lead to undue revenues for its users and cannot 
result in the civil liability of its users within the meaning of the Marks and Geographical 
Indications Act. 

 

2. Historical review of the current waste management legislation in relation to the provisions on the 
affixing of trademarks of recovery organizations  

                                                      
1 Източник: http://www5.moew.government.bg/wp-content/uploads/filebase/Waste/Opakovki/Spisuk_organizacii_opakovki.pdf 
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The national legislation on waste management has undergone changes in time with regard to the nature of the 
trademarks used by packaging waste recovery organizations. As a result: 

► In 2004, the affixing of the trademark of a recovery organization on the packaging of goods was 
introduced as a mandatory one and indicated the producer’s/importer's affiliation to the respective 
organization. 

“Article 20. (Promulgated in the State Gazette, issue 19/2004) (1) Any person under Article 11(1) and (2) of 
the WMA, that performs its obligations through an exemption system, shall conclude a contract with a 
recovery organization. 

(2) After the conclusion of a contract under paragraph (1) manufacturers and importers of packaged goods 
shall affix the trademark under Article 62(5) of the WMA on the packages placed by them on the market to 
verify the packaging's belonging to the relevant recovery organization."2 

► In 2008, the legal framework was amended and it was understood that: 

- the affixing of a trademark of a recovery organization on the packaging of goods did not indicate 
belonging to the relevant recovery organization; 

- the obligation to affix the mark was now entirely left to the wishes of the manufacturers/importers; 

- an express provision was introduced to allow manufacturers/importers to retain the mark already 
affixed to the packaging of goods, whether or not they were members of a recovery organization. 

“Article 20. (Amended, SG No. 53/2008) (1) Any person under Article 11(1) and (2) of the WMA, that performs 
its obligations through an exemption system, shall conclude a contract with a recovery organization. 

(2) After the conclusion of a contract under paragraph (1) persons placing packaged goods on the market 
may affix a trademark of the recovery organization on their packaging placed by them on the market. 

(3) Packaged goods placed on the market in the territory of the Republic of Bulgaria, which bear a 
trademark within the meaning of Article 9 of the Marks and Geographical Indications Act, that is registered in 
the territory of the country or in the territory of another country, regardless of the presence or absence of 
membership of that person, at the moment of placing the respective packaged goods on the market, in the 
recovery organization to which the relevant mark belongs, may retain the mark affixed thereon. 

(4) The trademark shall not serve as evidence of membership of a person under Article 11(1) and (2) of 
the WMA in the packaging waste recovery organization or that remuneration is paid to the organization for the 
respective packaging." 

► In 2011, the provision authorizing manufacturers/importers of goods to retain the mark already affixed 
to the packaging of goods, whether or not they were members of a recovery organization, was 
repealed but the other provisions already adopted were entirely retained. 

"Article 20. (Amended, SG No. 53/2008) (1) Any person under Article 11(1) and (2) of the WMA, that performs 
its obligations through an exemption system, shall conclude a contract with a recovery organization. 

(2) After the conclusion of a contract under paragraph (1) persons placing packaged goods on the market may 
affix a trademark of the recovery organization on their packaging placed by them on the market. 

(3) (Repealed - SG, issue 29/2011). 

(4) The trade mark shall not serve as an evidence of membership of a person under Article 11(1) and (2) of 
the WMA in the packaging waste recovery organization or that remuneration is paid to the organization for the 
respective packaging.” 

► In 2012, the legislator finally refused to regulate the use of the trademarks of recovery organizations, 

                                                      
2 Ordinance on Packaging and Packaging Waste (repealed) 
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leaving the issue entirely in the field of the general civil law regime for the use of registered 
trademarks. 

At present, neither the Waste Management Act nor the Packaging and Packaging Ordinance contain 
texts, obligations or regulations relating to the use of a trademark of a packaging waste recovery 
organization. 

This result is the only logical one given the fact that the evolution of the legislation over the years has led to 
lack of binding of the recovery organization trademark with affiliation to a particular organization. The 
amendments in legislation were provoked by European and national court rulings and, in particular, as a 
result of an explicit request from the Commission for the Protection of Competition (CPC).”3 

MAIN CONCLUSION FROM THE ANALYSIS OF THE CURRENT LEGISLATION: 

 - Following the amendments introduced in 2008, the status of the trademark of the recovery 
organization remains in practice only in the field of the general civil law and is subject only to the 
general provisions of the Marks and Geographical Indications Act. 

 

3.  European and national court rulings relating to the use of the Green Dot mark 

3.1. European practice 

The problem with the use of the Green Dot is widely known only on the territory of the Republic of Bulgaria but 
also in other European countries, and dates back to 1999. The case was the subject of actions brought 
against the Duales System Deutschland (DSD) trademark owner. 

In summary, the development of the court cases is as follows: 

 On 15 November 1999 several packaging manufacturers in Germany filed a complaint with the 
Commission. They argued that the contract on the use of the logo prevented the creation of an 
individual system for the readmission of packaging. They considered that the use of the logo without 
DSD's effective provision of a waste disposal service constituted an abuse of a dominant position on 
the part of DSD. On 20 April 2001, the Commission adopted Decision 2001/463/EC relating to a 
proceeding pursuant to Article 82 of the EC Treaty (Case COMP D3/34493 — DSD) (OJ L 166, p. 1). 
DSD brought an action against the Commission's decision before the Court of First Instance on 5 
July 2001, seeking annulment of the contested decision by virtue of the fourth paragraph of Article 
230 EC. 

Several key points should be highlighted in the Commission's decision in the context of that case: 

- The Commission submitted that the refusal to place the Der Grüne Punkt logo on packaging not 
falling within the DSD system but in another individual or exemption system would, “in a not 
inconsiderable number of cases,” be economically unrealistic (recital 103 to the contested 
decision). In fact, such a solution would have required a selective labeling of packaging (with or 
without the Der Grüne Punkt logo), which would lead to considerable additional costs in the case of 
uniformly designed packaging or in the case of recourse to different distribution channels (recitals 
104 and 105 of the contested decision). 

- The Commission described, in particular, the abuse consisting of the contractual contribution in three 
hypotheses. In a mixed system combining the use of the DSD national exemption system and the 
use of another regional exemption system, the contested decision stated that this hypothesis 
required in practice either different marking depending on the system used or the payment of the 
contribution due on both systems. Therefore, the fact that DSD required the payment of a 

                                                      
3 See Point 3 of this Opinion 
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contribution for all packaging marketed in Germany deprived the participation in a regional 
exemption system of any economic advantage (recitals 118 to 123 to the contested decision). 

- The Decision also stated that the trade between the Member States might be significantly affected by 
an abuse of a dominant position revealed by the contractual contribution at issue in view of the 
circumstances inherent in the take-back and recovery of packaging in Germany and the common 
market (see, recitals 155 to 160 of the contested decision). 

- In conclusion, the Decision found that the DSD's conduct, which, in accordance with the first 
sentence of Article 4(1) and the first sentence of Article 5(1) of the Trade Mark Agreement required 
the payment of a fee for all sales packages traded in Germany, was incompatible with the 
common market. 

 The abovementioned Commission Decision was appealed by DSD, and all of the instances 
confirmed the initial allegations in the Commission's contested decision. 

The pronouncements of the various European court instances in relation to the use of the Green Dot mark are 
consistent and clear: 

► JUDGMENT OF THE COURT OF FIRST INSTANCE (First Chamber) of 24 May 2007.4 

By that judgment, the Court of First Instance dismissed the DSD's appeal and upheld the Commission's 
decision cited above. The judgment confirmed that the company abused its dominant position by 
demanding the full license fee for its mark even when the packaging was recycled by its competitors. 

Here, we will only reiterate a few key arguments of the Court of First Instance judgment, which relate to the 
case: 

- Neither the Packaging Ordinance, nor trademark law or the specific needs of the functioning of the DSD 
system authorize the applicant to require undertakings which use its system to pay a fee for all packaging 
carrying the Der Grüne Punkt logo and put into circulation in Germany, where those undertakings show that 
they do not use the DSD system for some or all of that packaging. 

- As long as the users of the logo in question prove that the quantities of packaging for which they do not 
use the system have actually been taken back and recovered by one or more other collective or individual 
systems which they use, that undertaking cannot claim that it is disproportionate to ask it not to be paid for a 
service which it does not provide. 

- Nothing permits the inference that the ordinance prohibits competitor systems from using the 
same logo. In the applicant’s view, undertakings subject to the fee should amend the explanatory note each 
time that the competitor system is introduced into a new Land. That would, in particular during the launch of 
the competitor system, require continuous amendment of the packaging. In different cases an explanatory 
note on the packaging would be impossible or would force manufacturers to provide different packaging 
for each Member State, which would not be economically beneficial and would constitute a barrier to 
trade. 

► JUDGMENT OF THE COURT OF FIRST INSTANCE OF THE EUROPEAN UNION (Grand 
Chamber) of 16 July 2009 in Case C-385/07 

The Judgment of the Court of First Instance cited above was once again appealed by DSD to the highest 
European court instance - the Court of Justice of the European Communities. On 16 July 2009, the last 
instance reached its definite decision, whereby the appeal was dismissed again and the arguments of the 
previous instances fully confirmed. 

Similar to the above described judgments there were also judgments regarding the use of the mark in the 
French, Austrian and other territories, and all of them were identical and the practice of the European courts 
                                                      
4 Source: http://eur-lex.europa.eu/legal-content/BG/TXT/?uri=CELEX%3A62001TJ0151 

http://eur-lex.europa.eu/legal-content/BG/TXT/?uri=CELEX%3A62001TJ0151
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was consistent. 

MAIN CONCLUSIONS OF THE ANALYSIS OF EUROPEAN COURT JUDGMENTS: 

- Placing the Green Dot logo on the packaging only certifies the possibility that the respective 
packaging can be utilized by a recovery system chosen by the manufacturer/importer. 

- The use of the "Green Point" logo on the packaging does not entitle the trademark proprietor 
to require a fee for recovery to the relevant organization - the owner of the trademark rights. 

- Individuals who have placed the Green Dot logo on their packaging are only required to prove 
that the packaging in question has been recovered by a system of their choosing. 

- The requirement to pay a fee to the mark proprietor for the use of the logo is incompatible with 
the common market. 

3.2. National practice 

The abuse of Ecopack Bulgaria AD with the Green Dot mark was also the subject of national court 
proceedings: 

- Decision No. 16 of 2 February 2006 of the CPC on file, ref. No. CPC-94/20.04.2005; 

- Judgment No. 8397 of 28 July 2006 of the Supreme Administrative Court on admin. Case No 
1884/2006, V division; 

- Judgment No. 1402 of 9 February 2007 of the Supreme Administrative Court on admin. case No. 
10025/2006, a 5-member court panel; 

- Judgment No. 4782 of 22 April 2008 of the Supreme Administrative Court on admin. case No. 
10732/2007, a 5-member court panel. 

By its Decision No. 16/2006, the CPC imposed a financial penalty to Ecopack Bulgaria AD for violation under 
Article 18 of the PCA (repealed) in the form of unfairly attracting clients and using economic pressure on 
undertakings obligated under the WMA to enter into recovery contracts with the company. For that purpose, 
the company has used the exclusive rights granted to it under the Green Dot trademark. 

After analysis, the CPC established that Ecopack Bulgaria AD, used on its exclusive rights over the Green Dot 
trademark, to force undertakings, obligated under the WMA, to become its members, claiming that it was only 
through that membership that they could legitimately use the Green Dot trademark when designating their 
packaged goods. "Ecopack Bulgaria" AD has bound the membership in its collective organization with the use 
of the trademark and not with the actual provision of the packaging recovery service. As a result, this practice 
restricts the freedom of manufacturers and importers of packaged goods to choose their counterparties, and 
thus harms the interests of competitors and the competitive structure of the relevant market. 

The subsequent judgments of the Supreme Administrative Court (SAC) cited above were the consequence of 
Decision No. 16/2006 of the CPC. They did not amend the substance of the CPC's decision regarding the 
findings of existence of unacceptable anti-competitive practices by the owner of the Green Dot mark and the 
association of the membership in the collective organization of Ecopack Bulgaria AD with the use of the 
trademark, and not with the actual provision of packaging recovery service. As a final result, the CPC's 
decision was revoked but on grounds that were not related to the CPC's conclusions on its merits, 
and only on: 

- Incorrect definition by the CPC of the relevant product market, which does not affect the conclusions 
of the CPC on the existence of unfair practices by Ecopack Bulgaria AD. 

- Absence of a material breach within the meaning of the Protection of Competition Act due to the 
existence of a civil law dispute over the use of the trademark, which basically confirms the allegations 
set out in this Opinion. 
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4.  General rules of civil law relating to the use of a trademark 

From all the arguments outlined above in this Opinion, it is undisputed to conclude that that the use of the 
Green Dot mark should be considered only and solely in the light of the general civil law provisions of 
the Marks and Geographical Indications Act (MGIA). This requires a further detailed examination of those 
provisions as well as the possibilities for engaging the civil liability of producers/importers that use the Green 
Dot mark without the existence of a contract with the holder of the trade mark rights - "Ecopack Bulgaria" AD. 

According to Article 9 of the MGIA, "the mark is a sign that is capable of distinguishing the goods or 
services of one person from those of other persons and may be represented graphically". 

According to Art. 73 of the MGIA, “the use of a sign within the meaning of Article 13 in the course of business 
activity without the owner’s consent constitutes an infringement”. 

Below, this opinion examines in detail: 

- The status of the Green Dot mark 

- The prerequisites for engaging the liability under Article 73 et seq. of the MGIA. 

 

5. The atypical legal nature of the Green Dot mark 

As stated above, in order to designate a trademark as a mark which is subject to protection under the MGIA, it 
should have as its purpose the distinction of the goods and services of one person from those of 
other persons. As explained in detail in point 3 of this Opinion, the function of the Green Dot mark is not to 
show membership of a particular recovery organization, respectively, it cannot serve to distinguish the 
activity of Ecopack Bulgaria AD (as the holder of the trademark rights on the Bulgarian territory). As 
confirmed in all European court judgments, the function of the Green Dot mark is only to certify that the 
packaging is recovered by a separate collection system and the manufacturers/importers are free to choose 
the way the packaging will be recovered. 

Interpretative Decision No. 1 of 15 June 2009 of the Supreme Court of Cassation of the Republic of Bulgaria 
on interpretative case No. 1/2008 of the General Meeting of the Chamber Of Commerce explicitly stated that 
"the characteristic of a sign placed on goods is derived from the basic function of the trademark right 
under Article 9(1) of the MGIA - to create distinctiveness of the goods of one person from those of 
other persons and to guarantee to the consumer or the end user the identity of the origin of the 
branded product to enable him to distinguish, without any possibility of confusion, those goods from 
the goods of other origin”. 

As also accepted by the EC in its decision, the user can decide whether to deliver a package for the recovery 
to any system. The user's decision is influenced by a number of factors such as convenience, closeness of 
containers to the home, etc. The main function of the mark is therefore fulfilled when it is shown to the 
consumer that it is possible for the packaging to be collected and utilized according to the principle of its 
separation. 

In turn, collective recovery organizations are obliged to recover all packaging disposed of in their containers, 
whether they are marked at all or are marked with their logo. 

It follows from the foregoing that the Green Dot sign has an indicative rather than an identifying function. 
In this connection, it cannot be justified that the mark has the quality of a mark falling within the scope of 
protection under Article 73 of the MGIA. The grounds for imposing sanctions under the MGIA is precisely the 
possibility that the use of a foreign trade mark would mislead the consumer as to whether the relevant goods 
or services belong to a specific person. Provided that the Green Dot mark does not certify belonging to a 
specific recovery organization, it does not certify the quality of the service, and in that sense, cannot cause 
any negative consequences for the trademark owner. This statement is also supported by the allegations 
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made by the European courts in the cases referred to in point 3 where it was stated that “that mark” merely 
indicates for the service in question that the product on which it is affixed can be disposed of by means of the 
DSD system” without providing guidance on the quality of the proposed service. Moreover, in the event 
that part of the packaging is allocated to a DSD competitor, the consumer is free to decide whether to re-
package the packaging through the DSD system or through the competitive system.” 

On the other hand, it should be noted that, according to the European practice, the exercise of an exclusive 
right may be restricted or prohibited if it is used by an undertaking in a dominant position in an 
abusive manner. In this case, it is assessed whether the behavior goes beyond what is necessary to fulfill 
the essential function of the exclusive right. In the present case, it is definitely necessary to conclude that 
through the unlawful pressure of Ecopack Bulgaria AD, on the basis of the ownership of the Green Dot rights, 
the functions of the exclusive trademark rights are significantly exceeded. This statement is also supported by 
the statements made by the European courts in the cases referred to in point 3 where it was stated that “since 
the function of the Der Grüne Punkt logo is to identify the possibility of disposing of the packaging in question 
through the DSD system, and since that logo may be combined with other signs or other means of identifying 
another possibility of disposal by means of an individual or a competing exemption system, it cannot be 
claimed that the contested decision constitutes a disproportionate infringement of the trade mark law 
or, in any event, an infringement which is not justified by the need to avoid abuse of a dominant 
position within the meaning of Article 82 EC.” The court also observed that "to accept the exclusivity 
claimed by the applicant would have no other effect than to prevent producers and distributors of packaging 
from resorting to a mixed system and legitimizing the possibility for the applicant to be rewarded for a service 
for which the persons concerned have proved that it was not actually carried out because it was entrusted to 
another exemption or individual system under the terms and conditions laid down in Article 1 of the contested 
decision.” 

MAIN CONCLUSIONS REGARDING THE LEGAL CHARACTER OF THE GREEN DOT MARK: 

- The Green Dot mark does not have the basic characteristics according to Article 9 of the MGIA, 
namely - the purpose of distinguishing the services of one person from those of other persons. 

- The Green Dot sign has an indicative, and not an identifying function. 

- Through the unlawful pressure of Ecopack Bulgaria AD, on the basis of the ownership of the 
Green Dot rights, the functions of exclusive trademark rights are significantly exceeded. 

 

6. Distinction between the trade mark and the service mark 

According to the definition of the MGIA, the mark may designate goods or services. In the case of the Green 
Dot mark, it certifies that the packaging of the product in question can be recovered by a recovery system 
chosen by the producer/importer, which in practice represents a service provided by different organizations 
and undertakings. In this regard, any consideration of the use of the mark in the context of the presence or 
absence of an infringement within the meaning of the MGIA should be made in relation to the definitions in 
Article 13(2), item (3) of the Act. The cited text states that a use in the commercial activity, within the meaning 
of paragraph (1), is "the supply of or the placing on the market of those goods with that sign, or their storage 
for those purposes, as well as the supply or provision of services with that sign". 

The text of Article 13(2), item (3) of the MGIA shows that, where a trade mark designates the provision of a 
service, an infringement would only occur if another person supplying the same or similar service, 
designated by the said trade mark, uses it to designate his service. In other words, the use of the Green 
Dot mark on the packaging of the goods does not constitute an infringement within the meaning of the law in 
so far as it does not certify on the part of the manufacturer/importer of the goods concerned the provision of a 
service on his part. 
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In relation to what was set out in this point, a violation of the MGIA would only be the case if another 
waste packaging recovery organization other than the holder of the trade mark right for that service, 
uses that mark for the services provided, i.e. the persons against whom Ecopack Bulgaria AD would 
hypothetically have the right to claim would be only recovery organizations, and not 
manufacturers/importers of packaged goods. Such a case is not present because each recovery 
organization owns its own mark and the manufacturers/importers of packaged goods bearing the Green Dot 
mark are not responsible under the MGIA because they do not commit a violation of the use of a service mark 
on packing of goods. 

MAIN CONCLUSION REGARDING THE EXISTENCE OF INFRINGMENT WITHIN THE MEANING OF THE 
MGIA FOR THE USE OF THE SERVICE TRADE MARK ON GOODS PACKAGING: 

- Producers/importers of goods whose packaging is marked with a "Green Dot" do not commit an 
infringement within the meaning of the MGIA, since the presence of the sign does not indicate the 
supply or provision of services with that sign. 

 

7. Additional prerequisites for engaging the civil liability when using a foreign trade mark 

Although, as explained in point 6, there is no infringement within the meaning of the MGIA by the 
manufacturers/importers of packaged goods with the Green Dot mark, for the completeness of the report 
we will also consider the additional prerequisites that should be justified for engaging the responsibility under 
Chapter Five of the MGIA. 

In case of violation under Article 73 for the use of a trademark without the consent of its proprietor, 
compensation may be awarded for material and non-material damages suffered by the proprietor of the 
trademark. In order to arrive at such a case it is necessary to prove in civil law proceedings at least: 

- that there were material or non-material damages suffered; 

- that the material or non-material damages suffered were a direct and immediate consequence of the 
infringement; 

- there should be revenue generated for the offender as a result of using the mark. 

It is more than obvious from the above that this case can, in no way, justify any of the above mentioned 
prerequisites. The presence of a Green Dot on the packaging of any goods has nothing to do with the sales 
of the same goods, which is why it cannot generate revenue for the hypothetical offender or lead to negative 
consequences for the trademark owner. 

8. Conclusion 

From all the arguments in this Opinion it is clear that: 

- Ecopack Bulgaria AD exercises an undue constraint on producers/importers of packaged 
goods, which affix the Green Dot mark. 

- The presence of the Green Dot mark on the packaging is not an infringement on the part of 
manufacturers/importers of goods, and Ecopack Bulgaria AD has no right to claim against 
them. 

- There are no legal possibilities to engage the civil liability of the manufacturers/importers of 
goods bearing Green Dot. 

 

Antonia Spasova 
Procurator of Eco Partners Bulgaria AD 


